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QUESTIONS PRESENTED 

1. Whether appellant was denied his constitutional right to a speeay 
trial under the Sixth Amendment when he was tried for Federal narcotic 
violations fourteen months after indictment for reasons beyond his control 
and remained incarcerated during said period because of failure to make 
bail of $2, 000.00. 

2. Whether a delay of 163 days in obtaining trial,attributable to the 
prosecution for no apparent reason, violated Rule 48 (b) of the Federal 
Rules of Criminal Procedure and demands vacating the judgment of 
conviction and dismissing the indictment. 


3. Whether the District Court's acquiesence in a total delay of 


fourteen months from indictment to trial for reasons beyond the control 


of appellant, who was incarcerated during said period, violated Rule 50 
of the Federal Rules of Criminal Procedure and requires this court to 
vacate the judgment of conviction and dismiss the indictment. | 

4, Whether entrapment is established as amatter of law! where the 
uncorroborated testimony of an undercover police officer, upon which 
the conviction was based, makes it patently clear that the salei of 
narcotics was induced by the officer and there is no evidence to show that 


defendant was predisposed to commit the offense. 
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ISAIAH HEDGEFETH, JE., 
Appellant, 
We 
UNITED STATES OF AMERICA, 


Appellee 


Appeal from a Judgme ut of the United States 
District Court for the District of Columbia 


JURISDICTIONAL STATEMENT 


This is an appeci from a judgment of the United States District 


Court for the District of Columbia, entered on October 4, 1935, convictiag 


appellant of violations of 22 U.S.C. 4705a, 26 U.S.C. 4764a, 21 U.S.C. 

174 on April 22, 1984, April 2S, 1954 and May 1, 1984. On October 4, 1665 
appellant filed in the District Court his affidavit in support of an application 
to proceed on appeal without prepaymeat of costs and on that day the District 
Court granted the application. The District Court had jurisdiction under 25 
U.S.C. 4795a, 25 U.S.C. 47¢4a, and 21 U.S.C. 174. This Court has 


jurisdiction pursuant to 23 U.S.C. 1291. 
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STATEMENT OF THE CASE 


FACTS RELEVANT TO SFEEDY TRIAL ISSUE 


The appellant was indicted on June 2¥, 1934 on nine couats for 
violating the Federal Narcotic Laws, 25 U.S.C. 4765a, 26 U.S.C. 47C4a 
and 21 U.S.C. 174, on three different dates. Appellant was committed to 
the D. C. jail on the same date. The first of three consecutive trial 
counsels was appointed by the court on July 1, 1964. Appellant was arraigned 
and pleaded not guilty on July 2, 1954. On July 21, 1964 the court heard aad 
granted appointed counsel's oral motion to be relieved as defense counsel 
for reasons not stated in the record. 

On fugust 5, 1964 the court ordered the trial continued from August 
1G, 1964 to the week of August 31, 1964 as the court was not available on the 
original date. The docket shows that the court on August 6, 1964 further 
continued the trial to the week of September 28, 1964, for the reason that 


acw counsel had just been appointed (August 7, 1954). On August 27, 1954 


the court granted the second counsel's motion to withdraw because appellant 


refused to follow counsel's advice to plead guilty. The court issued 2a 
order vacating appointment of second counsel and appointing a third and 
final trial counsel for appellant on September 10, 1964. Atthe request of 
defense counsel, on September 17, 1964 the trial date was again continued 


by the court from the week of September 2c, 1964 to the week of October 
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19, 1884. On October 22, 1934 another continuance was granted to defense 
counsel to the week of November 30, 1964 and again to the week of January 
18, 1955 on November 27, 1954. On January 14, 1965 defense counsel 
requested and was granted still another continuance to the week of March 
15, 1965. On January 14, 1965 bond was set at $2, 060. 00; Appellant could 
not make bond. On February 12, 1965 the appellant asked for release on 
personal recognizance which was heard and denied. He remained 
incarcerated until trial. 

The case was finally called for trial on March 15, 1935 but was again 
continued at the prosecution's request to allow the prosecution to proceed 
first in another pending criminal case in which appellant was a co-defendant 


(District Court Criminal No. 576-64). Criminal No. 57C-64 was tried on 


May 12, 1965. On August 10, 1965 the case was again called for trial, but 


the court continued it until August 12, 1965 for no apparent reason. On 
August 12, 1965 the trial date was again continued to August 23, 1965 at the 
request of the government because one of the government's witnesses was 
ill. Appellant then moved to dismiss the indictment for want of speedy 
trial. The motion was'heard and denied on August 19, 1965. 

Appellant was finally tried by the court without a jury on August 24, 
1965 end convicted as charged. Appellant was sentenced to concurrent terms 


of ten years for three violations of Section 4705a, Title 26; five years for 


three violations of Section 4704a, Title 26 and ten years for three violations 
of Section 174, Title 21. Such sentences were to run ane with the 
sentence imposed in Criminal No. 570-S4. Fourteen months had lapsed 
from date of indictment to date of trial. 

On October 4, 1965 the court authorized appellant to proceed on 


appeal in forma pauperis. 


FACTS RELEVANT TO ENTRAPMENT ISSUE 


Testimony of Pvt. William Hampton, Jr. 

Appellant was convicted basically on the testimony of Officer William 
Hampton who, at the time of the charged offenses, was assigned to the 
Narcotics Squad of the Metropolitan Police Department in an undercover 
capacity (Tr. ll). At the time of the offense, he had been on the Narcotics 
Squad for four months (Tr. 29). Officer Hampton testified that on April 
26, 1964 he was Sitting in his private car in plain clothes at the corner of 
14th Street and Wallach Place, N. W., Washington, D. Cop nen the 
appellant walked in front of his car and said "Hi or Hello" (Tr. 12-18, 25). 
The Officer testified that appellant knew him or at least had soon him in 


the company of his informer, who was evidently an addict and was known 


to appellant (Tr. 25, 38-39). The Officer testified that he knew appellant 
| 


by his nickname (Tr. 15) which was told to him by his informer (Tr. 38), 


although he did not know him personally (Tr. 38) and had seen appellant 
on several occasions (Tr. 15). After defendant passed by the car of the 
officer and had said something like "Hi, '' the officer states that he asked 


e appellant "if anything was happening?". meaning in narcotic slang, 


‘did he have or could he get narcotics?" (Tr. 13). Appellant replied in 


narcotic jargon that "he could get narcotics” (Tr. 13) and walked over to 
the officer's car ani asked him how many capsules he wanted (Tr. 13). 
The Officer told him that he wantel ten capsules and asked him where he 
would get it (Tr. 13). Appellant told him he had to go down in the $06 block 
of 14th Street (Tr. 13).. The officer handed the defendant $15, CO from funds 
which had been advanced by the Metropolitan Police Department (Tr. 13). 
Appellant told the -officer that he could not go with him but that he could 
stand on the corner and watch him, which the officer did (Tr. 13). A few 
minutes later appellant returned and handed the officer eight capsules 
and said he was keeping tws for himself (Tr. 13). The officer then testificc 
thet he took the capsules home with him and performed a preliminary fiel2 
test which showed that the capsules contained narcotics of the opium group 
r. 14). Subsequently, the capsules were given to the officer's superiors, 
and, thereafter, the United States chemist verified that they contained a 
certain percentage of a drug known as heroin hydrochloride (Tr. 17, 39, 


“3, 53-55). 
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On April 29, 1964 Officer Hampton testified that he was driving his 
car north on 14th Street. At the intersection of 14th Street and Wallach 


Place, N. W., he observe? the appellant standing on the corner (Tr. 18). 


The officer stopped his car and appellant walked over to him (Tr. 18, 36). 


Appellant did not say anything this time to the officer, but the officer again 
asked him "if anything was happening?" (Tr. 18, 36-31). Appellant told 
him he could get narcotics and asked how many capsules he wanted 
(Tr. 18, 31). The officer replied that he wanted ten and eppetient told him 
to give him $15.00 and meet him in the 1300 block of Wallach Place 
(Tr. 18, 31). The officer handed appellant $15. 0C from the advanced 
Metropolitan Police Department funds and appellant walked south on 14th 
Street (Tr. 18, 31). Officer Hampton drove around the block anijparked in 
the 1360 block of Wallach Place. After a few minutes, appellant appr sachel 
the car and delivered over eight capsules (Tr. 18). The officer testific! 
that he turned these eight capsules over to his superiors anc the Unite 
States chemist found that they contained a certain percentage of hercin 
hydrochloride (Tr. 19, 38-49, 57-60). 

The final occasion named in the indictment took place on May 1, 198:. 
Officer Hampton testified that he was walking south on 14th Street, N. W., 


where he saw the appellant at 14th and T Streets, N. W. (tr. 21, :33). 


The officer asked him again "if anything was happening?" (Tr. 21, 33). 
sant answered affirmatively and told the officer to meet him at lith 
Street and Wallach Place (Tr. 21, 33). A few minutes later, the officer 
met at lth Street and Wallach Flace, and the twe of them 
walkee east into the 1306 block of Wallach Place. There appellant askec 
the officer how many capsules he wanted (Tr. 21, 33-34). This time 
the officer stated that he wanted six capsules (Tr. 21, 34). The appellant 
asked for $9.00 which the officer gave him from ajvanced Metropolitan 
Police Department funds (Tr. 21). Appellant told the officer to wait in the 
130C block of Wallach Place (Tr. 21, 3%). The appellant left and walkec 
south on léth Street. He returned a few minutes later and handed the 
officer four small capsules (Tr. 21, 34). The officer askec the appellant 
where the rest of the capsules were. Appellant said he was keeping the 
rost of it for “copping, '' meaning for getting them for the officer (Tr. 21-22, 
34). As on the other twe occasions, the officer subsequently mace a field 
test anc delivered the capsules to his superiors who turned them cver te 
the United States chemist who found that they also contained a certain 
percentage of hercin hydrochloride (Tr. 23, 34-35, <3-44, 30-62). 
At the conclusion of cross-examination, Cfficer Hampten testifiel 


as follows: 


"Q@. In your capacity as a Narcotic (sic) Agent, Officer Hampton, 
is it the usual practice to be able to goto some man. ~ 
on the street and ask him ''what is happening” without knowing 
who he is?” 
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Well, you can ask anyone. 


An4 is it the usual practice for a man to offer to get 
narcotics for you if you Jon't know him ? 


I would say, no, unless he had seen me with someone 
else or with addicts or something like that. 


Did George Petis (the informer) ever introduce you? 
To whom? 
To the defendant. 


| 
No, not personally. He didn't introduce me versonally, 
to him. 


But he had seen you with George Petis? 


Yes." (Tr. 38-39) 


Testimony of Appellant 

Ppellant denied selling the capsules t> Officer Hampton on each of 
the three dates as charged in the indictment and as testified to by Officer 
Hampton (Tr. 65-67). Appellant stated that he did not remember whether 
he was in the vicinity of 14th Street ani Wallach Place on the date of April 
26, 1984 and denied making the sale to Officer Hampton on that date (Tr. 


65-66). He further denied selling any capsules to Officer dampton on the 


date of April 29, 1964 ani stated that he did not recall seeing Officer 


Yampton on that jate (Tr. 65). He likewise deniec selling the drugs to 


Cfficer Hampton on May 1, 1966 (Tr. 67). On cross- examination by the 


resecution appellant testified that he was convicted on or about July 5, 


1953 for violation of the Feceral Narestics Laws, specifically the Harrison 


Act (for which he received a sentence of 2C months to 5 years); convicted 
n 


or about October 14, 1960 for the crime of forgery; convicted on or about 


ecember lz, 198€ for the possession >f narcotices for which appellant 


} 


convicted on or about December, 1963 for 


aarcotic vagrancy for which appellant received a 9€-day sentence (Tr. 


7-60). 


RELEVANT FORTIONS CF THE CONSTITUTION, STATUTES AND RULES 
se: RN 


CCNSTITUTICN CF THE UNITED STATES 


United States Constitution, Amendment VI: 


In 2ll criminal prosecution, the accused shall enjcy the rig ht 
to a speedy and public trial, by an impartial jury of the State 
and district wherein the crime shall have been committed, 
which district shall have been previously ascertained by law, 
and to be informed of the nature and cause of the accusation; 
to be confronted with the witnesses against him; to have 
compulsory process for obtaining witnesses in his favor, 

and to have the assistance of counsel for his defense. 


RULES 


Rule 48 (b), Federal Rules of Criminal Procedure (18 U.S.C. ): 


Dismissal 


(bo) By Court. If there is unnecessary delay in presenting the 
charge to a grand jury or in filing an information against a 
defendant who has been held to answer to the district court, 

or if there is unnecessary delay in bringing 2 defendant to 
trial, the court may dismiss the indictment, information 

or complaint. 


Rule 50, Federel Rules of Criminal Procedure (18 U.S.C. ): 


Calenders 


The Jistrict courts may provide for placing criminal 
proceeaings upon appropriate celendars. Preference 
shell be given to criminal proceedings as far as 
>racticable. 


——— 


{Emphasis added.] 
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TATEMENT OF FCINTS 


The judgement of conviction must be vacated and the indictment 
ligmissed because appellant's Sixth Amendment right to a 


speedy trial was deniec. 


The julgment of conviction should be vacated anc the indictment 
dismissed because Rule 48(b) and Rule 56 (b) of the Federal 
Rules -f Criminel Proeeedure have been violatec. 


The evidence established entrapment as 2 matter of law. 


SUMMARY OF ARGUMENT 


Appellant was tried fourteen months after indictment. During this 
entire period appellant was confined te jail. Basically, there were five 


periods of delay. 


The first period of delay runs from the date trial was initially set, 


August 10, 1964 to October 19, 1964. The continuances during this period 


were occasioned by the withdrawal of the first two court appointed counsels, 
tho appointment of ultimate trial counsel anc the non-availability of a court 
to try the case on the original date set for trial. 

The second period of delay ran from October 19, 1964 until March 
15, 1965. Three continuances were granted on request of the court 
appointed defense counsel for personal and otherwise unstated reasons. 

The third period ran from March 15, 1965 to the date of trial in 
Criminal No. 576-64 on May 12, 1965. This was ordered by the court 


on the request of prosecution. 


The fourth period of delay is unexplained and ran from May 12, 1965 


to August 10, 1965, when the case was again called for trial. 
The fifth period of delay ran from August 10, 1965 to August 24, 1965 

due to continuances ordered by the court and at the request of prosecution. 
None of the delay was due to appellant's cwn choosing ner due to his 

tactics or conduct; rather it was occasioned for the convenience of the 


. - | 
court, the prosecution and court appointed counsel. The fourteen month 


delay materially prejudiced appellant's ability to prepare any defenses 


available to him against the "weak" case presented by the goverhment. 


(Uncorroborated testimony of the police officer.) Appellant's ability to 
retain an acute memory of events on the dates of alleged violatidns, to 
obtain testimony of possible witnesses, to investigate the case ar to 


effectively cooperate with frequently substituted or non-existent! counsel 


was severely impaired by reason of the unreasonable delay and 


incarceration during the ontire period. Any presumption of innocence 
| 
apparently was ignored during the fourteen month "sentence" between the 
| 


dates of indictment and trial. 


The circumstances of this case clearly establish that the delay 


between indictment and triel was purposeful, arbitrary, oppressive or 


vexatious and hence, the appellant has been denied his constitutional 


right to a speedy trial. 


II 
Rule 38 (b) of Fed. R. Crim. P. was violate? by the prosecution's 
actions causing an “unreasonable delay’. The District Court violatec 
Rule 50 of Fed. R. Crim. P. by apparently neglecting to give preference 
te criminal proceedings over other non-criminal business of the court. 
These violatioas of the Federal Rules «f Criminal Procedure require that 


the judgment >f conviction be vacated anc the indictment dismissed. 


Ill 
If the trier 2f fact believed that appellant cic in fact participate in 
the transactions as charged in the indictment then the Jefense of entrapment 
is established asa matter of law by the total evidence introduced at trial. 
The prosecution's evidence, by the testimony of its chief witness, Officer 
Hampton, raises the issue of entrapment by clearly showing inducement 


by the officer. Officer Hampton testified that upon casually meeting 


appellant on the street he asked appellant in nareotic slang "if he could 


" 


get narcotics for him." The >fficer told appellant how many capsules he 
wanted and pai! appellant with Police funds. Officer Hamptcn testified 
that appellant would take the money, g> to his source and return a short 
time later with the capsules. Apparently, the narcotics involved were 


never in appellant's possession prior to the alleged sale. On each 2f the 


alleged sccasions, the appellant withheld two of the capsules as his 
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"reward" for getting the narcotics. It is "patently clear" that the 


undercover a 


S 


sent induced the appellant to make the sale by having 
appellant act as his intermediary, but the government failed to present 
| 


evidence that appellant was predisposed to make the sale. Oncé the 


evidence points to inducement by the police, the prosecution has the 


burden to prove beyond a reasonable doubt the rebuttal argument of 


predisposition on the part of appellant. There can be no conviction 


where the evidence fails to show that the accused was not corrupted 


by the incucement from the government aj,zent. 


The fact that appellant pleaded not guilty, denying the transaction, 


and has remote prior narcotic convictions is not sufficient to overcome 


the establishment of the defense of entrapment. The two-fold defense 


of innocence and entrapment is merely alternative and not inconsistent. 


Appellant can insist that if a jury believes that the transactions did occur, 


the prosecution's evidence establishes entrapment. To» deny the right of 


the accused to plead not guilty and to deny commission 92f the acts charyed 


in the indictment or alternatively to plead entrapment Jefeats the main 


purpose of the defense of entrapment, which is to regulate police conduct 
and conditions the defense of entrapment upon a waiver of the accused 
| 


right to have the elements of crime proved beyond a reasonable doubt. 


Moreover, appellant's past record, which discloses a twelve-year-old 
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narcotic sales conviction an! twomisdemeanor narcotic vasrancy 


convictions, should act be sufficient to bar establishment f entrapment. 
The convictions are either remote in time or dissimilar in substance. 
The revelations cf the convictions do. + nothing but bring out the evil 
which the defense of entrapment is desined to »verc-me, i.e., that 
appellant was an addict who was tcc weak to overcome temptation ts 

get a free supply of drugs when enticed by the agent playing upon 
appellant's weakness and beguiling him into committing the crimes 


for which he is now cnarzec. 


The judgment of conviction must be vacate. anc the 
indictment cismissec be ) 


Apvellaut was indicted and committed to jail on June 29, 19&4. 
Pi J 


The trial was originally set for Ausust 10, 1954, 42 days after 


indictment, but because of 2 succession of continuances trial was 


delayed until August 24, 1955, approximately fourteen months after 
indictment. During this entire period, appellant was confined. in jail 
awaiting trial. Under our systern of law, appellant was presumed 
innocent of the crime, but nevertheless was imprisoned for fourteen 
months, not because of established guilt but because he was an 
indigent. 

The right to speedy trial is the foremost constitutional right 
included in the Sixth Amendment. This provision seeks to prevent 
lengthy pre-trial imprisonment or to prevent lengthy restriction of 
me ement if the accused is freed on bail. The speedy trial 
provision of this Amendment seeks to prevent an accused person 
from having tc face continued anxiety under a prolonged threat of 
criminal prosecution and to minimize the resultant evils which 


fall upon one who is under public accusation but not yet tried. 


sive 


yrtance is that the provision seeks to avoid handicapping 
the accused's ability to defen’ himself t gh the di 
witnesses ang the fading of memories due to the passage of time. 
E.g., Fetition of Provos, 17 F.R.D. 183, 198 (D. Mad. 1955), 
aff'd per curiam, 356 U. S. 857 (1955). 
The right to a speedy trial is a relative one and must always be 


judged by the surr:unJin:; circumstances of each case. Beavers v. 


Haubert, 198 U. S. ‘77, 87 (1S As szgen by the record, the first 


delay took place on July 21, 1964 when the first court app: sinted 
2efense counsel was allowed to withdraw for no recorded reason. 
The second delay occurred on August 5, 19564 when the court ordered 
the trial continued from August 10, 1994 to the week of August 31, 
1964 because of the unavailability of a court. Because new counsel 
had just been appointed by the court, the trial date was again 
continue2 on August 6, 1964 to the week of September 28, 1964. 

Then on August 27, 1964 the court allowed counsel No. 2 to withdraw 
because, in effect, he did not believe appellant was telling the truth. 
Both Gcunsel Ne. l and counsel No, 2 were allowed by the court to 
withcraw without the court ever consulting appellant or informinz 
him that such withdrawal would cause a substantial delay. Finally, 


on September 10, 1964 a third counsel was appointed, and on September 
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17, 1964 the court granted to this counsel successive continuances to 
March 15, 1965. 

Apparently, the case was called for trial on March 15, 1965, 
but the government requested that it be allowed to proceed first in 
another pending criminal trial in which the appellant was a co- 
defendant (Criminal No. 570-64). The other case was tried on 
May 12, 1965. Finally, on August 10, 1965 the instant case was 
called for trial, but again a continuance was granted by the court 


until August 12, 1965 for reasons not appearing on the record. On 


August 12, 1965 the trial date was again continued to August 23, 


1965 at the request of the government because one of its witnesses 
was ill. Appellant's motion to dismiss for want of speedy trial on 
August 15, 1965 was denied. On August 24, 1955 the case was tried 
by the court without a jury, and appellant was found guilty as 
charged. 

It can be seen by the above seque.ice of events that none of 
the post-indictment delay was attributable to any direct conduct 
of the appellant himself. Some of the delays appear to have beea 
due to inefficient court administration or at the very least to the 
unavailability of a court to try the case. The delay from March 
15, 1965 to August 24, 1955, 163 days, is clearly att ributable to 
the prosecution itself, as the defense was ready to try the case 


onthe March15 date. 
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Putting aside for the moment the prosecution's res onsibility 
g P J 


for part of the delay, it can clearly be seen that the delay as a 
whole was not of the appellant's own choosing. The fact tha t it 

was caused by the court itself or its officers, some of whom had 
been appointed to represent appellant, should not preveat application 
of appellant's Sixth Amendment right to 2 speedy trial when the 
responsibility for the delay did not stem from appellant's own 
tactics. Rather, when the delay is the responsibility of the 

judicial tribuaal and its officers, the accused has been denied his 
right to a speedy trial. See, United States v. Frovos, supra; 
Sheperd v. United States, 163 F. 2d 974, 975 (cth Cir. 1947); 


dissenting opinion of Judge Bazelon, joined by three other judges 


sitting en baac, King v. United States, 105 U. S. App. D. C. 193, 
235 F. 2d 567 (1959), cert. denied 359 U. S. 998 (i$59); see also 
the dissenting opinion of Judge Fahy, Askins v. United States, 97 
U. S. App. D. C. 467, 231 F. 2d 741 (1957). 
The raajority of the court in King agreed that the responsibility 
for the delay should not itself be the determining factor in establishing 


whether the accused was denied his Sixth Amendment right to a speedy 


trial, but it emphasized that if a substantial portion of the delay was 
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in fact caused by the prosecution, this would be an important 
factor to consider. At any rate, an extraordinary delay beyond 
the control of the appellant himself appears in the record of this 
case, which seems to have been caused by a combination of. 
inefficient court administration, appointment of successive | 


counsels and primarily because of the prosecution. 


In Smith v. United States, 118 U. S. App. D. C. 38, 331 


F. 2d 744 (1964), the majority of this court sitting en banc held 


| 
that the speedy trial question turns on whether the delay has been 


arbitrary, purposeful, oppressive or ve atious. Weighing all the 
circumstances of the instant case, it is clear by this test that the 
appellant did not have 2 speedy trial and was deprived of nis 
constitutimal right. It was certainly purp?seful and er DEEGery 
for the court to postpone on March 15, 19é5 the instant trial until 
after the Criminal Trial in No. 57(¢-64 at the iasisteace of the 
prosecution. That trial, which involved two defendants, c wuld 
have been anticipated to run into complications, as the questioa 
of competency of the co-defendant in that case was raised prior 
to trial. Further, there appears to be no appareat justifiable 


reason for granting such an order. Even if such order was 
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satisfactorily explainable, there is an unexplained delay of three 
months after the trial in No. 570-34 was completed on May 12, 
1965 before the instant case was called for trial. Clearly, the 
aggregate of the delays was oppressive and vexatious. 

Waiver of the right of speedy trial has been found in some 
cases because >of the behavior of the accused himself, Smith v. 
Unite States, supra. However, it should be remembered that the 
Supreme Court has emphasized that courts are to indulge every 
reasonable presumption against the waiver of constitutional 
rights and should not presume acquiescence in the loss of 


fundamental rights. Johnson v. Zerbst, 304 U. S. 456, 464 


(1938); see also Taylor v. United States, 99 U. S. App. D. C. 183, 


185, 238 F. 2d 259 (1955). The facts in the instant case are readily 
distinguishable from that in Smith. There the defendant's own 
tactics and motions contributed substantially to the delay. In 

the present Situation, none of the delay was appellant's own 
choosing. Assuming, &@rguendo, that appellant contributed to’ 
the cause of delay involving substitution of counsel, the time 
involved in finally appointing counsel to try the case was a 


negligibge portion of the total fourteen month delay. The 
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total delay of fourteen months was arbitrary, oppressive and 
vexatious in the circumstances of the instant case. See 
Marshall v. United States, 119 U. S. App. D. C. 83, 337 
F. 2d 119 (1964), (especially the concurring opinion by Judge 
Washington). Whatever.. may be the limitations on the right of 'a 
speedy trial by waiver, ther e was no waiver here. Appellant 
was incarcerated during the entire period from indictment to 
trial and moved to dismiss because of failure to have a speedy 
trial, when the continuances reoccurred at the whim or convenience 
of everybody but appellant. 

When appellant is asserting a constitutional right under the 
Sixth Amendment, prejudice shculd not have to be shown affir- 
matively by appellant but the burden should be on the government 
to prove that no serious prejudice resulted. See Judge Wright's 
dissenting opinion, Nickens v. United States, 116 U. S. App. D. C. 


338, 323 F. 2d 808 (1963); Petition of Provoo supra; Williams v. 


United States, 102 U. S. App. D. C. 51, 250 F. 2d 19 (1957); United 


States v. Lustman, 258 F. 2d 475 (2d Cir. 1958) cert. denied, 358 
U. S. 880 (1958). This court apparently does not adhere to such a 


view and prejudice must be shown by appellant in order to assert 
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his rights under the Sixth Amendment and have a dismissal of the 


indictment because of a lack of speedy trial. Smith v. United States, 


supra; King v. United States, supra. In the instant case, the delay 
was exceedingly prejudicial to appellant for all the reasons that the 
speedy trial provision of the Constitution was designed to prevent. 
During the entire fourteen month period, appellant was confined to 
jail, even though under our system he is;presumed to be innocent 
until convicted. Another reason for the speedy trial provision is 

to avoid the coatiaued anxiety under a prolonged threat of criminal 
prosecution. However callous an individual may be, fourteen months 
in jail without knowing when a trial will take place can be presumed 
to cause anxiety. A third reason for the speedy trial provision 
presents the mst prejudicial factor t> appellant in that his 

defense at trial was seriously impaired. The passage of time 

had resulted in the fading of appellant's memory as can be seen 
from his testim ony in the transcript where, although appellant 
deniec making the sale, he was unable to account for himself 

in respect to the time and place in question or whether he hac 

seen the accusing witness at such time because of his lack of 


recollection and the means 3f the construction of the day involveu. 
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(Tr. 85-37). Moreover, the long lapse of time between the date 


of the allegec offenses and the trial and the incarcertaion of | 


appellant through>ut this entire period resultec in a serious 
handicap to the procurement of any witnesses who might have 
supported appellant's alibi or any other Jefense, and nes 
hampered cefense counsel's preparation for trial. As eppeliant 
was imprisoned during this period, he had no opportunity to | 
investigate the case or to fully cooperate with the various court 
appointed counsels. | 
These latter factors raise the presumption of serious 
prejudice and are evea more importaat in the instant case than 
in Kiag cr Smith cited above, for here the record discloses ja 
"Wweak'' case for the prosecution. 
Aside from the narcotics itself, there was no corroboration of 
Officer Hampton's testimony. This court adheres to the view 
that the uncorroborated testimony of a police officer is sufficient 
to support 2 conviction for violation of the narcotic's laws (Wilson 
v. United States, 118 U. S. App. D. C. 319, 335 F. 2d 982 (1963), 
rehearing en banc denied 6-3). Here there is a "weak" case that is 


even made weaker because of the lapse of time between the offense 


ane the trial. Prejudice under such circumstances is clearly 
evicent because of the necessary impairment of the officer's 2... ™ 
memory, especially where he was on the narcotics squarda only 
four months prior to the alleged offenses. This is illustrated 

by Officer Hampton's testimony as to how many capsules were 
allegedly sold to him on May 1, 1964. He stated on page 21 of 

the transcript that, "I told him at this time I wanted 9--I am 


Lai 


sorry. I told him I wanted 4--no 6."' This statement by Officer 
Hampton, merely a short time after the openirg statements on 
behalf of the government in which the prosecutor stated that the 
transaction on this date involved 6 capsules (Tr. 9) illustrates 
the inevitable blurring of the human memory no matter how well 
trained after a long lapse of time. 

The courts require corroboration of the testimony of the 


accusing witness in rape cases, Kidrow v. United States, 38 App. 


D. C. 566 (1912), and in othersexual offenses. Cf. Kelly v. Unite 


States, 9€ U. S. App. D. C. 125, 194 F. 22150 (1952). The Jilemma 


in defencing a charge of selling narcotics is equal to that in Jdefendciny 
against sex charges. Often there is no evicence other than the police 
testimony which often shows (as in this case) that entrapment may be 


involved. Had the prosecution's evidence been overwhelming instead 


of "weak" as in this case, the long delay may not have been sufficient 
to prejudice appellant in defending himself at this trial. Cf. Berger 
v. United States, 295 U. S. 77, 88-89 (1955). 


Il The judgment of conviction should be vacated and the 
indictment dismissed because Rule 48 (b) and Rule | 


50 of the Federal Rules of Criminal Procedure have 
been violated. 
Rule 48 (b), Fed. R. Crim. P., requires the pr section 

to proceed without "unnecessary delay in bringing a defendant: to 
trial.'' Where the prosecution, as in this case, commits 
"unnecessary Jelay'" the rule authorizes the court to dismiss the 
indictment. Under the present circumstances, the judgment of 
conviction should be vacated and the indictment dismissed because 
of the substantial prejucice to appellant caused by the "unnecessary 
delay," resulting in appellant's disability tc present a more acequate 
defense. Hanrahan v. United States, Ct. of App. D. C., No.' 18, 638, 
decided June 24, 1965. In the present situation, the prosecution was 


conducted with such disregard of appellant's interest that it can be 


said that the delay resulted from deliberate, or at least negligent, 


actions on the part of the prosecutor. Because of such actions, 


appellant's defense was seriously impaired by the probable reduction 


of his mnemonic capacities. His incarceration during this period 


of'unnecessary delay'impaired his opportunity to investigate the 


"weak" case presented by the prosecution and prevented effective 


cooperation with his court appointed counsels. Proper exercise 
of the rule under these circumstances requires the court to vacate 
and dismiss the indictment. 

The indictment should also be dismissed because the District 
Court violated Rule 50, Fed. R. Crim. P., in failing to give 
preference to this criminal proceeding as far as practicable. The 
record in this case discloses that appellant was not brought to trial 
in a manner consistent with Rule 50. The exercise of this is 
especially important where appellant remained in jail, as if 
serving sentence, regardless of the presumption of innocence 
until convictec. See, the dissenting opinion of Judge Bazelon, with 
whom three of the judges joined, in King v. United States, supra; 
concurring opinion of Judge Washington in Marshall v. United States, 
supra. The great number and length of trial postponements which 
were sanctioned by the trial court, some of which were for no 
apparent reason, some of which were because of inconvenient 
docket and some at the request of the Court's officers, were 
unreasonable as a whole and utterly in disregard for the rights 


of the accused. 
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The violations of thecsabove Federal Rules of Criminal - 
Procecure warrant that the verdict of guilty be vacated and 
| 


the indictment dismissed. 


| 
(With respect to this point, appellant desires the Court to 
read the following pages of the reporter's transcript: Tr. li- 15, 
13, 21-22, 24426, 29-31, 33-34, 37-39, 57-68, 74.) 
The Supreme Court recognized the defense of entrapment as 
used in the Federal courts in Sorrells v. United States, 257 U. S. 
435 (1932). The underlying policy of the entrapment doctrine was 
revealed at page 452; the Supreme Court stated: 
"The defense is nae ble, not in the view that the accused 
though guilty may g> free, but that the Government cannot 
be permitted to co aes that he is guilty of a crime where 
the Government officials are the instigators of his c: onduct. ' 
This policy was affirmed by the Supreme Court in Sherman \ v. United 
States, 356 U. S. 359 (1958) wherein at page 372 it stated: "The function 
of law enforcement is the prevention of crime and the apprehension 
| 
of criminals. Manifestly, that function does not include the: 


manufacturing of crime." 


The accepted criterion of entrapment is the "origin of intent" 


test, which allows the defense if the criminal activity was "the 
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product of the creative activity" of law enforcement officials. 

See, Sorrelis at 151, approved in Sherman at page 372. This 

test of entrapment, alopteu in Sorrells and adhered to in Sherman, 
has two features. First, there must be proof of inducement or 
active participation by the Government agent; the issue then is 


whether the accused showed predisposition to commit the offense. 


As stated by the majority in Sherman: "At trial the accused may 


examine the conduct of the Government agent; and on the other hand, 
the accused will be subjected to an 'appropriate and searching inquiry 
into his own conduct and predispcsition' as bearing on his claim of 
innocence." 356 U. S. at 373. In other words, the factual issue in 
an entrapment case is whether the Government agent induced the 
accused to commit the criminal act involved or whether the accused 
was already predisposed to comrait such an act. The Sherman case 
clearly sanctioned Judze Learned Hand's forrnulation of the two 
questions offact presented by the defense of entrapment in the 
earlier case of the United States v. Sherman, 20C F. 22 880 (2nd 
C£r. 1952), which'was quoted with approval by this Court in 
Hansford v. United States, 12 U. S. App. D. C. 359, 303 F. 2d 
219 (1962) and Johnson v. United States, 115 U. S. App. D. C. 63, 


317 F. 2c 127 (1963), as foilows: 
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"{IJn such cases two questions offact arise: (1) Dic the agent 
induce the accused to commit the offence charged in the 
indictment; (2) If so, was the accused ready and willing 
without persuasion and was he awaiting any propitious | 
opportunity to commit the offence. On the first question 


the accused has the burden; on the second the prosecution 
has it.'' 20C F. 2d at 882-83. 


Where the evidence of the prosecution itself, as in the present 
case, raises the issue of entrapment by showing inducement by the 
Government official, the accused himself need not assume the burden 
referred to in Judge Hand's inquiry (1) above. Johnson v. United 
States, supra, at 65, n.2. The evidence of this case does not show 
that coercive tactics or that personal importuning were meee by the 


officer tc persuade appellant t> commit the alleged offense. However, 


"3 nducement" is not limited to these methods. See Johnson v. United 


States, supra. The prosecution's evidence shows that on each of the 

said occasions stated in the indictment: (1) the officer first accosted 

appellant and asked him if “he could get him narcotics” (Tr. 13, 18, 

21, 30-31, 33); (2) the officer supplied appellant with Metr spolitan 

Police Department advanced funds for the carrying out of the 

alleged transactions, itself a persuasive factor, (Cf. Hensford 

v. United States, supra; Johnson v. United States, supra); (3) appel- 
= = 

lant's expectation of holding back two capsules from each transaction 


| 
as a reward for "copping" the narcotics for the officer (Tr. 13, 18, 21 
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22, 34); (4) the appellant apparently did not have narcotics for sale 
on his person (Cf. Nickens v. United States, 116 U. S. App. D. C. 
338, 323 F. 2c 808 (1863)}. 

Certainly, the cumulative effect of this testimony is to raise a 
presumption of inducement. Indeed in Trent v. United States, 109 


UU. S. App. D.C. Is: 54n.2, 284 F. 2d 286, 228 n.2 (196C), the 


court held that 2 "sale to an officer of police agent is always one 


induced by the purchaser" 


Further, it has been suggested that 
whenever officers solicit the act (such as the sale of heroin here) 
there is a problem of entrapment for the trier of fact to consider. 
United States v. Moses, 220 F. 24166, (3rd Cir. 1955). 

Appellant met his burden of proof as described by Judge Hand's 
inquiry (1), for it is clear from the evitence that the alleged trans- 
actions on the three separate dates were induced by the Government 
undercover agent. Generally this would raise a question for the trier 
of fact whether or not the Government has proved beyond a reasonable 
doubt thet there was no entrapment; in certain cases the record 
2iscloses that entrapment is established as amatter of law, as the 


Supreme Court unanimously found in the Sherman case. There, 
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the court held that it was "patently clear" that the Government agent 
had induced the violation by an addict who was trying to overcome 
his habit, 356 U. S. at 373, and that there was no evidence, except 
of two prior convictions, both remote in time, that appellant was 
predisposed to commit the offense, 355 U. S. at 375-376. On the 
basis of the testimony of the officer himself in the present case, it 
is also "patently clear" that the transactions involved were induced 


by the Government undercover agent and that there is no evidence 


to show that appellant was predisposed to commit the offense. In 
where oo Ree 
other words, /the prosecution,in this case,has not introduced any 


relevant evidence to sustain its burden of proof required by Judge 
Learned Hand's inquiry (2), that of proving the rebuttal argument 
of predisposition, entrapment is established as a matter of law, 
United States v. Owens, 228 F. Supp. 300, (D. C. 1964). 
This court in Hansford v. United States, supra, stated! on 
page 364: 
"When the evidence points toward inducement by the Government, 
as in this case, it does, due to the use of Burnett, who had 
been supplied by the Police Department with funds for the 
purchase, anc the Government then seeks to meet the claim 


of entrapment by showing predisposition or readiness on the 
part of the accused to commit the offence, the burden of 


establishing this reply to the claim of entrapment falls 
upon the Government. ***And in United States v. Masciale, 
236 F. 2d 6G1 (2d Cir. 1956), aff'd 356 U. S. 386, 78 S.Ct. 
827 LEd 24 85S, the opinion of Judge Hincks, concurred 
in by Chief Judge Clark, states: 'the burden was on the 
Government by way of reply te the defense of entrapment 
to prove a sufficient excuse for the inducement'." 


See, also, the concurring opinion of Judge Wright in Nickens _ 


a., wherein on pace 346 he stated: 


"It is open to the Government, however, to prove beyond 
a reasonable doubt that the accused was ‘ready anc willing 
without persuasion: .. awaiting any propitious cpportunity 
to commit the offence! United States v. Sherman." 


In Whiting v. United States, 321 F. 2d 72, (lst Cir. 1963), cert. 
denied 375 U. S. 8&4, (1954), the court held that if the defenaant 
shows by the bare preponderance of evidence that his action was 
induced by the Government representative, the burden is on the 
Government to show that he was not impermissably entrapped beyond 
a reasonable doubt. Cf. Gorin v. United States, 313 F. 2d 641 (Ist 
Cir. 1963). Hence, the courts are agreed that the burcen is upon 
the accused to come forward with evidence of inducement, but then 
the burden of proof shifts to the Government te offer evidence of the 


rebuttal issue of predisposition. Such rebuttal evidence Has not been 


presented by the Government in this case. The appellant should not 
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be convicted where the Government fails to show at trial that he 


was not corrupted by the inducement from the Government agent. 


Whiting v. United States, supra; United States v. Owens, supra. 


The aly evidence that the Government can possibly assert, 
as rebutting the establishment of entrapment as a matter of|law, 
is the fact that appellant had prior narcotics convictions and the 
fact that he pleaded not guilty to the indictment and denied having 
made the transactions. These are insufficient to raise the issue 
of predisposition. | 

There has been some judicial statements to the effect that 
an accused may not raise the issue of entrapment if he denies 
commission of the elements of the crime. These were apparently 
based on the assumption that such denial and the claim of entrapment 
are necessarily inconsistent and that inconsistent defenses iare not 
permissable. Neither assumption seems to be correct. While 
still protesting that the alleged act was never committed, it seems 
that the accused may consistently maintain that he was urged by 
the police to commit such acts if the trier of fact chooses not to 
believe his denial. Inconsistent defenses ordinarily may be 


pleaded in criminal cases as in civil cases. United States v. Becker, 
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62 F. 2d 1007 (2nd Cir. 1933); United States v. Washington, 20 F. 


28160 (D. Neb. 1927). In Hansford v. United States, supra, this 


court expressly held that the two-fold defense of denial and 
entrapment were merely alternative but not inconsistent. This 
court therein stated on page 361, "it was consistent with defendant's 
denial of the transaction t> urge that if the jury believed it did 
secur the Government's evidence as to how it occurred indicated 


entrapment." 


The Supreme Court in Sorrells, supra at 452, held 
that the defense of entrapment may be raised under a plea of not 
guilty, and need not be pleaded in bar. The present court should 
affirm the rule that cenial of the allesed transactions should have 
no effect on the defense of entrapment. 

Directly inconsistent testimony is always deterred by perjury 
sanctions and even minimal respect for the intelligence of the trier 
of fact. By forcing admission of the elements of defense in order 
ts assert the defense of entrapment, the defense of entrapment is 
conditioned upon a waiver of the accused's right to have the elements 
of the crime proved beyond a reasonable doubt. To say that the 
accused may not plead net guilty and raise the defense of entrapment 


is to defeat the main purpose of the defense, that is, the regulating 


of police conduct. One of the major purposes of entrapment is the 


regulation of police. The doctrine can presumably be invoked not 
only by the accused himself but also by the trial or appellate court, 
Since the defense is clearly applicable as a court created control 
upon the administration of criminal law. See the concurring’ opinion 
in Sorrells by Mr. Justice Roberts, with whom JusticesBrandies and 
Stone concurred, wherein he stated: 

"The doctrine rests, rather, on a fundamental rule of | 

public policy. The protection of its own functions and 

the preservation of the purity of its own temple belongs 

only to the court. It is the province of the court and of 

the court alone to protect itself and the Government 

from such prostitution of the criminal law.'' 435 U.S. at 457. 

As for the second possible contention that the prior criminal 
convictions of the appellant alone is sufficient to defeat the defense 
of entrapment, this has been rejected both by this court and the 
Supreme Court. In Hansford v. United States, supra, this court 
held that the term "innocent" as used by the Supreme Court in both 
the Sorrells and Sherman opinions includes one who has a criminal 
record and such criminal record does not disqualify accused: from 


defending on the grounds of entrapment. The Supreme Court in the 


Sherman opinion held that two prior narcotic convictions exposed by 


the prosecution would not defeat the establishment of entrapment 


as a matter of law. The majority opinion in the Sherman case stated: 
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"The Government's additional evidence in the second 
trial to show that petitioner was ready and willing to 
sell narcotics should the opportunity present itself 
was petitioner's record of two past narcotic convic- 
tions. In 1942 petitioner was convicted of illegally 
selling narcotics; in 1946 he was convicted of ille- 
sally possessing them. However, a nine-year-old 
sales conviction and a five-year-old possession 
conviction are insufficient to prove petitioner had 

a readiness to sell narcotics at the time (the 
Government representative approached him, 
particularly when we must assume from the record 
he was trying to overcome the narcotics habit at 
that time.'' 355 U. S. at 375-375. 


The facts in Sherman as to the prior conviction have a 
startlinz resemblance to the record in the case at bar. On cross- 
examination the appellant admitted that he had a twelve-year-old 
sales conviction, a four and a half-year-old possession conviction, 
and a two and a half-year-old narcotic vagrancy conviction. What 
these past convictions really show is the evil which the defense of 
entrapment is desizned to overcome. The evidence in the record 
brings out the fact that appellant was an addict who could not resist 
the temptation to use drugs and when enticed by the Government to 
obtain his days supply of drugs by merely acting ag an intermediary 


between his dope source and the Government's undercover agent, he 


could-not resist committing the crime in order to satisfy his habit. 


As the majority stated in Sherman on page 376, “thus the Government 
plays on the weakness of innocent parties and beguiles him into 
committing crimes which he would otherwise not have attempted. 


Law enforcement does not require methods such as this”. And 


again as Justice Frankfurter said in his concurring opinion in 
Sherman: 


"No matter what the defendant's past record am present 
inclinations to criminality, or the depths to which he has 
sunk in the estimation of society, certain police conduct 

to ensnare him into further crime is not to be tolerated 

by an advanced society. The possibility that no matter 
what his past crimes and general disposition the defendant 
might not have committed the particular crime unless! 
confronted with inordinate inducements, must not be ignored. 
Past crimes do not forever outlaw the criminal and open 
him to police practices, aimed at securing his repeated 
convictions, from which the ordinary citizen is protected." 
356 U. S. at 382-303. 


| 
Summarizing this argument, the Government's evidence 


merely shows that appellant probably was a dope addict and was 


known to the undercover agent as such. He was found standing 
on the corner with no previous notion or intention of selling 

| 
narcotics but possibly "needing" to obtain a supply. In such 
a state, he was easily induced to make the alleged sales of : 


narcotics when the police officer suggested that he act as his 
| 
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intermediary with the implied resulting "reward" of two capsules 


of narcotics. Hence, the record discloses an excellent illustration 
of entrapment. The Federal Courts have held that the determinate 
is the point of orisin of the criminal intent; when it starts in the 
mind of a police officer and the accused is lured into commission 
of the crime, the defense of entrapment is established. Hamilton 
v. United States, 221 F. 2d Sll (5th Cir. 1955); see also Sorrells 

v. United States, supra. Hence, the evidence presented at trial 
establishes entrapment as a matter of law, and, therefore, the 
judgment of conviction should be reversed. 


Respectfully submitted, 


Marvin P. Sadur 
(Court appointed counsel) 


Herman M. Braude 
Francis J. Pelland 
(Associate counsel) 
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Appellant strongly objects to the appellee's request in 


footnote 6/ of its brief that the Court take judicial notice of 


the record in Criminal No. 570-64. Appellant also objects to 


any consideration of such matters in that record, except that 
trial in Criminal No. 570-64 was held on May 12, 1965, Any other 
consideration of such record is inappropriate for matters con- 
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in going outside the record to clarify minor facts and yet ad- 


heres strictly to the record in the instant appeal when it dis- 


cusses the docket entry of March 15, 1965, that the case herein 
appealed from should be held in abeyance as the Government was 
ordered to proceed first in Criminal No. 570-64. A poaren be- 
yond the record of this appeal will probably reveal that such 
order was issued on the insistence of the prosecution over the 
strong objections of appellant's counsel. 

Appellant's counsel refuses to read or consider the record 
in Criminal No. 570-64 and urges the Court to refrain from con- 
sidering the same in deciding the present appeal, The original 


record certified to the Circuit Court of Appeals is the record 
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on which the appeal is to be heard. Rule 41 (i) of the Rules of 
this Court. See also Edwards v. United States, 312 U.S. 473 
(1941). If the record in a criminal prosecution is incomplete or 


inaccurate, a way is open to appellee to correct the record. 


Rule 33 (c) of the Rules of this Court and Rule 39 (b) (1) of the 


Federal Rules of Criminal Procedure. As this has not been done, 
the Court of Appeals cannot go beyond the record as presented on 
appeal, Handford v. United States, 249 F.2d 295 (Sth Cir. 1957). 
II. Appellant Has Not Waived His Sixth Amendment 
Right To A Speedy Trial. 

Appellant was indicted on June 29, 1964, but not tried un- 
til August 24, 1965, approximately fourteen months later. 
Appellee, as is proper, dissects the various continuances which 
caused the delay and concludes that twenty-eight weeks of this 
delay is "directly attributable to appellant and can thus be dis- 
regarded", This is directly contrary to the facts as can be seen 
from a careful analysis of the record, not merely relying on the 
docket entries. A substantial portion of this delay was due to 
the fact that two court-appointed ceunsels were permitted by the 
trial court to withdraw without consulting appellant or informing 
him that such withdrawal would cause delay. This was not due to 
any direct action of appellant who at no time objected to their 


representation of him, aside from the fact that he insisted on 
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his right to plead not guilty. The further delay, up to March 15, 
1965, was due to continuances granted to appellant's defense 
counsel, The continuance granted on September 17, 1964 to Octo- 
ber 19, 1964, was apparently granted because counsel needed time 
to prepare, as he was first appointed on September 10, 1964, The 
three subsequent continuances, extending to March 15, 1965, was 
due to personal requests of defense counsel, only encloe which 
was acquiesced in by appellant. Hence, the maximum delay that 
can be indirectly attributable to appellant is five months due to 
actions (whether for good cause or not) of his court-appointed 
defense counsel. No part of this delay was due to appellant's 
own choosing or stemmed from his own tactics. | 

Appellee concedes that the delay from March 15, 1965 to 
August 10, 1965 of the total delay is "undeniably not attributable 
to appellant". Yet, appellee states that, in BErecen each delay 
was acquiesced in by appellant as he did not object tb such con- 
tinuance.. Appellee's brief, in its statement of the case, merely 
quotes the jacket entry on March 15, 1965, which states: "Case 
called for trial. Govt.-to proceed to trial first in Crim. No. 
570-64". Appellee seems to demand that such entry be followed 


by the words "over the strong ebjections of appellant". Although 


such was the case, it could’ not be made apparent from the face of 


the record of this case, However, it is undisputed that appellant 
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was prepared for trial on the March 15 date and had, at that 
time, first learned of the prosecution's request to place the 
case in limbo. It is merely unfortunate that appellant's protest 
does not appear in the record on appeal. 

The trial in Criminal No. 570-64 was held on May 12, 1965, 
and, as stated in appellee's brief, appellant was sentenced on 
June 18, 1965. Two months later, on August 16, 1965, appellant 
filed his motion to dismiss for want of a speedy trial. Appellee 
asserts that this was too late. Where would appellee draw the 
line? Certainly it would have been useless for appellant to 
make such a motion until a reasonable time had elapsed from at 
least the date of trial in Criminal No. 270-54, if not from the 
date of sentencing, as the trial court had already ordered such 
continuance over his objection. Had the appellant moved to dis- 
miss on July 16, 1965, instead of one month later, would the 
appellee concede that there was no waiver? Such an ad hoc 


approach would be unreasonable when viewed in light of the 


Supreme Court's decision in Johnsen v. Zerbst, 304 U.S. 456, 464 


(1938) that courts are to indulge every reasonable presumption 
against waiver of constitutional rights and should not presume 
acquiescence in the loss of them from mere inaction. 

Unlike the case of Smith v. United States, 118 U.S. App. 


D.C. 38, 33 1 F.2d 784 (1964), upon which appellee relies so 
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heavily, the appellant's own tactics and motions did not contri- 
bute substantially to the delay, nor was any of the delay his own 
choosing. When viewed as whole, the total fourteen month delay 
which was the responsibility of the judicial process, in general, 


was "arbitrary, purposeful, oppressive or vexatious". 
III. Appellant Was Prejudiced By The Undue 
Delay In Bringing Him To Trial. 


Apparently appellee demands that serious prejudice be 
affirmatively proved by the appellant before he is entitled to 


his rights under the Sixth Amendment, This cannot be the rule. 


See United States v. Lustman, 258 F.2d 475 (2d Cir. 1958), cert. 


denied, 358 U.S. 880 (1958); Williams v. United States, 102 U.S. 
App. D.C. 51, 250 F.2d 19 (1957); Petition of Provoo, 17 F.R.D._ 
183, (D.-Md. 1955), aff'd per curiam, 350 U.S. 857 (1955). 
While this Court demands that there must be some prejudice 
apparent on the face of the record, appellee asserts that there 
is nothing in this record to suggest such. Such eee cio is 
contrary to the clear facts in the case. Appellant tae remained 
incarcerated during the entire fourteen month period although 
presumed innocent, and has necessarily been subjected during such 
period to continued anxiety under a prolonged threat of criminal 
prosecution. While such reasons were prime factors for the 


passage of Congress of the Sixth Amendment right to a speedy 


ou 


trial /see footnote 8, Hanraham v. United States, __ U.S. App. 


D.C. __, 348 F.2d 363 (1965)/, it seems as if, today, there must 
be some indication that defendant's defense itself was prejudiced 
before his conviction will be reversed. The record, here, clear- 
ly indicates the strong possibility that such was the case. 

Some sixteen, months had elapsed between the offenses charged 
and the trial and this necessarily resulted in impairment of 
appellant's mnemonic capacities. There is no need to speculate 
whether, in fact, appellant's actual memory faded with the 
passage of time for the record reveals such. The fact is that 
appellant testified that he did not remember the date of the 
particular alleged offense when he was asked about such on direct 
examination or whether he had seen the complaining witness that 
day (Tr. 66). He did affirmatively deny that he sold drugs to 
the complaining witness. This would be the probable testimony 
of any innocent man who was queried about a criminal transaction 
which allegediy took place sixteen months prior. A person of 
normal mnemonic capacity could, of course, remember whether or 
not he engaged in criminal conduct at such time, but would not 
be able to account for himself in respect to the time and place 
in question or be able to recall any witnesses who might have 
seen him at that time, The difference in the case at bar is 


that here appellee is, in effect, urging that appellant is 
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guilty and, hence, cannot be prejudiced by the fading of his 
mMewory. This is not the proper criterion to judge whether the 
defendant has been prejudiced by the denial of his right to a 
speedy trial. ; 

Prejudice in the case at bar is even more evident, because 
the record discloses a "weak" case for the prosecution. Cf. 
Berger v. United States, 295 U.S. 77, 88-89 (1955); Taylor Vv. 
United States, 99 U.S. App. D.C. 183, 185, 238 F.2d 286 (1960). 
Regardless of the number of transactions involved, appellant was 
convicted on the uncorroborated testimony of a police officer. 
It would make no sense to make the number of pilesealleranencetons 
testified to by the undercover agent the determine’ clement of 
the issue of whether appellant's Sixth Amendment right was vio- 
lated, The basic issue in all the cases cited by sneitlees 
wnere the number of transactions testified to was possibly a 


factor to be considered, was the delay between the offense and 


arrest, not the indictment and trial as in the case at bar. 


Iv. Appellant May Seek Reversal On Appeal 
_____On The Ground Of Entrapment. __ 


Appellee asserts that appellant is completely foreclosed 
from seeking reversai of his conviction on the basis iof the de- 


fense of entrapment because such issue was not raised in the 


trial court and "appellant at no time moved for a judgment of 


sic 


acquittal on any ground, entrapment or otherwise". Such rule is 
inapplicable in the case at bar, where the trial was by court 
without 2 jury. The case was submitted for the court's decision 
by both counsels upon the record without argument, and the court 
rendered a general finding of "guilty as charged" (Tr. 77). 

The two cases relied upon by appellee to support its posi- 
tion is Cratty v. United States, 82 U.S. App. D.C. 236, 163 F.2d 
844 (1947) and United States v. Kaiser, 138 F.2d 219 (7th Cir, 
1943), cert. denied, 320 U.S. 801 (1944). Both cases were appeals 
from a trial by jury where there was a failure to give instruc- 
tions to the jury on the defense of entrapment. 

In Cratty, the appellant made no objection to the statement 
of the court in the course of its instructions to the jury that 
"entrapment ... is not involved in the ... case", nor did he make 
a motion for directed verdict on the ground of entrapment and, 
hence, he was precluded from complaining that the trial court 
erred in failing to direct a verdiet in his favor. Moreover, 


this court held he was not harmed, as the jury concluded that the 


defense of entrapment had not been made out as to a co-defendant, 


and would have properly reached the same conclusion as to Cratty 
had the defense of entrapment been submitted as to him. Like- 
wise, in Kaiser, the charge to the jury made no reference to the 


entrapment defense and the court specifically asked defense 
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counsel if there was any other matters it should instruct upon, 
The response to such inquiry was that the instruction was "fair". 

Cases turning on the failure to submit the question of en- 
trapment to the jury are not in point in the case at Soe as it 
must be assumed that the trial judge sitting without a jury con- 
sidered the defense of entrapment when the case was submitted on 
the record, and found that entrapment did not occur. “See United 
States v. Perkins, 190 F.2d 49 (7th Cir. 1951). This court must 
decide, however, whether the evidence discloses that the trial 
court erred in reaching such a conclusion, United States v. 
Perkins, supra. 

The fact that appellant failed to make a motion for judgment 
of acquittal on the ground of entrapment or any other ground is 
inconsequential, Rule 29 (a) of the Federal Rules of Criminal 
Procedure states in part: 

"The Court on motion of a defendant or of its own 
motion shall order the entry of judgment of acquittal 

of one or more offenses charged in the indictment or 

information after the evidence on either side is, closed 

or if the evidence is insufficient to sustain a con- _ 

viction of such offense or offenses.'' /Emphasis added./ 

Further, in a case tried without a jury upon a defendant's 


plea of not guilty, a motion for judgment of acquittal is un- 


necessary. Such plea of not guilty, in effect, asks the court 
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for a judgment of acquittal and a motion to the same end is un- 


necessary. Hall v. United States, 286 F.2d 676 (Sth Cir. 1961) 
cert. denied, 366 U.S. 916 (1962); De Luna v. United States, 228 
F.2d 114 (5th Cir. 1955). Indeed, in such a case, the suffici- 
ency of the evidence to sustain a conviction should be reviewed 
the seme as if there had been a formal motion for judgment of 
acquittal. Hall v. United States, supra. 

The test to be applied on such review of a general finding 


of guilt by the court is whether the trial judge could reasonably 


find that the evidence contained in the record excludes every 


reasonable hypothesis (including the defense of entrapment when 
the evidence discloses "inducement" by a Government agent), 
except that of guilt. Hall v. United States, supra; De Luna v. 
United States, supra; Arraiga v. United States, 323 F.2d 584 
(9th Cir. 1963); Sapir v. United States, 216 F.2d 722 (10th Cir. 
1964); Morgan v. United States, 159 F.2d 85 (10th Cir. 1947). 

These rules were excellently summarized by Judge Rives 
speaking for the court in De Luna v. United States, supra, where- 
in on pages 115-116 he stated: 

"The Government points out first that appellant 

made no motion for judgment of acquittal, apparently 

relying upon the rule, that in the absence of such 

motion the sufficiency of the evidence will be reviewed 

by the appellate court only to prevent manifest mis- 

carriage of justice. Rule 29 of the Federal Rules of 

Criminal Procedure substituted motions for judgment of 


acquittal in lieu of motions for directed verdict. It 
seems to us that there is no occasion for such a motion 


in a trial by the court without a jury under Rule 23 
of the Federal Rules of Criminal Procedure. It must 
be naturally assumed on such a trial that the defendant 
is requesting acquittal at the court's hands, other- 
wise there would be no occasicn for him to pleadi not 
guilty and submit to a trial. We think that the 
finding of the trial court should be reviewed to find 
whether they are supported by any substantial evidence, 
The test is substantially the same as in reviewing the 
failure of the district court to direct a judgment of 
acquittal under Rule 29. See Vick v. United States, 

5 Cir., 216 F.2d 228; Lloyd v. United States, 5 Cir., 
226 F.2d 9. In each case, the appellate court passes 
not on the weight of the evidence, but on a question 

of law. In this case, was the evidence sufficient to 
justify the triai judge, as a reasonable man, in con- 
cluding beyond a reasonable doubt that it was not only 
consistent with defendant's guilt, but was inconsistent 
with any reasonable theory of his innocence, See that 
the defendant was guilty." 


V. There Is No Relevant Evidence To Show’ 
That Appellant Was Predisposed To 
Sell Narcotics Prior To Inducement By, 
The Officer. 
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Appellee's sole argument in opposition to the merits of the 


entrapment issue presented by the appeal is that "the evidence 
demonstrates that appellant was indeed 'ready and willing without 
persuasion’ to sell narcotics to any suitable purchaser and that 
he was merely ‘awaiting any propitious opportunity' to do so." 
Appellee apparently concedes that each of the alleged three 
transactions were induced by the Government undercover agent. 
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It is submitted that except for appellee's general state- 


ment, it has not pointed to any relevant evidence to sustain its 


necessary. Hall v. United States, 286 F.2d 676 (Sth Cir, 1961) 


cert. denied, 366 U.S. 916 (1962); De Luna v. United States, 228 


F.2d 114 (5th Cir. 1955). Indeed, in such a case, the suffici- 


ency of the evidence to sustain a conviction should be reviewed 
the same as if there had been a formal motion for judgment of 
acquittal, Hall v. United States, supra. 

The test to be applied on such review of a general finding 
of guilt by the court is whether the trial judge could reasonably 
find that the evidence contained in the record excludes every 
reasonable hypothesis (including the defense of entrapment when 
the evidence discloses ‘inducement" by a Government agent), 
except that of guilt. Hall v. United States, supra; De Lune v. 
United States, supra; Arraiga v. United States, 323 F.2d 584 
(9th Cir. 1963); Sapir v. United States, 216 F.2d 722 (10th Cir. 
1964); Morgan v. United States, 159 F.2d 85 (10th Cir. 1947). 

These rules were excellently summarized by Judge Rives 
speaking for the court in De Luna v. United States, supra, where- 
in on pages 115-116 he stated: 

"The Government points out first that appellant 

made no motion for judgment of acquittal, apparently 

relying upon the rule, that in the absence of such 

motion the sufficiency of the evidence will be reviewed 

by the appellate court only to prevent manifest mis- 

carriage of justice, Rule 29 of the Federal Rules of 

Criminal Procedure substituted motions for judgment of 


acquittal in lieu of motions for directed verdict. It 
seems to us that there is no occasion for such a motion 


in a trial by the court without a jury under Rule 23 
of the Federal Rules of Criminal Procedure. It must 
be naturally assumed on such a trial that the defendant 
is requesting acquittal at the court's hands, other- 
wise there would be no occasicn for him to plead) not 
guilty and submit to a trial. We think that the 
finding of the trial court should be reviewed to: find 
whether they are supported by any substantial evidence. 
The test is substantially the same as in reviewing the 
failure of the district court to direct a judgment of 
acquittal under Rule 29, See Vick v. United States, 

5 Cir., 216 F.2d 228; Lloyd v. United States, 5 Cir., 
226 F.2d 9. In each case, the appellate court passes 
not on the weight of the evidence, but on a question 

of law. In this case, was the evidence sufficient to 
justify the triai Judge, as a reasonable man, in con- 
cluding beyond a reasonable doubt that it was not only 
consistent with at s guilt, but was inconsistent 
with any reasonable theory of his innocence, and that 
the defendant was guilty." 


V. There Is No Relevant Evidence To Show 
That Appellant Was Predisposed To 
Sell Narcotics Prior To Inducement By 
The Officer. 
Appellee's sole argument in opposition to the merits of the 
entrapment issue presented by the appeal is that "the evidence 
demonstrates that appellant was indeed 'ready and willing without 


persuasion’ to sell narcotics to any suitable purchaser and that 
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he was merely ‘awaiting any propitious opportunity' to do so." 


Appellee apparently concedes that each of the alleged three 


transactions were induced by the Government undercover agent. 
It is submitted that except for appellee's general state- 


ment, it has not pointed to any relevant evidence to sustain its 


necessary. Hall v. United States, 286 F.2d 676 (Sth Cir. 1961) 


cert. denied, 366 U.S. 910 (1962); De Luna v. United States, 228 


F.2d 114 (5th Cir. 1955). Indeed, in such a case, the suffici- 


ency of the evidence to sustain 2 conviction should be reviewed 
the same as if there had been 2 formal motion for judgment of 
acquittal, Hall v. United States, supra. 

The test to be applied on such review of a general finding 
of guilt by the court is whether the trial judge could reasonably 
find that the evidence contained in the record excludes every 
reasonable hypothesis (including the defense of entrapment when 
the evidence discloses "inducement" by a Government agent), 
except that of guilt. Hall v. United States, supra; De Luna v. 
United States, supra; Arraiga v. United States, 323 F.2d 584 
(9th Cir. 1963); Sapir v. United States, 216 F.2d 722 (10th Cir. 
1964); Morgan v. United States, 159 F.2d 85 (10th Cir. 1947). 

These rules were excellently summarized by Judge Rives 
speaking for the court in De Luna v. United States, supra, where- 
in on pages 115-116 he stated: 

"The Government points out first that appellant 

made no motion for judgment of acquittal, apparently 

relying upon the rule, that in the absence of such 

motion the sufficiency of the evidence will be reviewed 

by the appellate court only to prevent manifest mis- 

carriage of justice. Rule 29 of the Federal Rules of 

Criminal Procedure substituted motions for judgment of 


acquittal in lieu of motions for directed verdict. It 
seems to us that there is no occasion for such a motion 


in a trial by the court without a jury under Rule 23 
of the Federal Rules of Criminal Procedure. It must 
be naturally assumed on such a trial that the defendant 
is requesting acquittal at the court's hands, other- 
wise there would be no occasicn for him to plead not 
guilty and submit to a trial. We think that the 
finding of the trial court should be reviewed to find 
whether they are supported by any substantial evidence, 
The test is substantially the same as in reviewing the 
failure of the district court to direct a judgment of 
acquittal under Rule 29. See Vick v. United States, 

5 Cir., 216 F.2d 228; Lloyd v. United States, 5 Cir., 
226 F.2d 9. In each case, the appellate court passes 
not on the weight of the evidence, but on a question 

of law. In this case, was the evidence sufficient to 
justify the trial judge, as a reasonable man, in con- 
cluding beyond a reasonable doubt that it was not only 
consistent with defendant's guilt, but was inconsistent 
with any reasonable theory of his innocence, and) that 
the defendant was guilty." 
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V. There Is No Relevant Evidence To Show 
That Appellant Was Predisposed To 
Sell Narcotics Prior To Inducement BY 
The Officer. 


Appellee's sole argument in opposition to the merits of the 
entrapment issue presented by the appeal is that "the evidence 
demonstrates that appellant was indeed ‘ready and willing without 
persuasion’ to sell narcotics to any suitable RUrchasier and that 
he was merely ‘awaiting any propitious opportunity’ to do so." 
Appellee apparently concedes that each of the alleged three 


transactions were induced by the Government undercover agent. 


It is submitted that except for appellee's general state- 


ment, it has not pointed to any relevant evidence to sustain its 


burden of proving the rebuttal argument of predisposition, 

The evidence, appellee states, "shows merely that Officer 
Hampton encountered appellant three times in the course of a week 
in the vicinity of 14th Street and Wallach Place, N., W. Each 


' There is no evidence 


meeting occurred completely by chance.’ 
in the record that such meeting had taken place by chance, as 

the subjective intent of the officer was never elucidated. On 
the contrary, the record indicates otherwise, At least on one 
occasion, it is apparent that Officer Hampton deliberately pulled 
up to where appellant was standing after recognizing him, while 
driving his car (Tr. 18). Further, prior to the first "chance" 
meeting, it is clear that appellant was known to Officer Hampton 
(Tr. 15, 38-39). Appellee would also have this court disregard 


the fact that Office Hampton was an undercover narcotics agent 


whose purpose for being in the vicinity was to accost someone 


(most likely a known addict) in the hopes of illegally obtaining 


narcotics (Tr. 38-39). 

Appellee goes on to state, "although to be sure it was the 
officer on each occasion who initiated the conversation with an 
offer to buy narcotics, appellant immediately accepted the offer 
and made prompt arrangements to complete the transaction." This 
is a misstatement of the facts. The officer testified that he 


asked appellant, ''did he have or could he get narcotics" and 


e 13- 


appellant replied, “he could get narcotics" (Tr. 13, 18, 21). 
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The officer never offered to buy narcotics directly from appell- 
ant, nor did appellani state that ke would sell narcotics. The 
most that could be said for such testimony is that appellant 
offered to act as an intermediary or as the officer's agent to 
procure for him narcotics for an implied reward of retaining two 
capsules. Indeed, it appears, as appellee concedes , that 
appellant never had narcotics in his actual possession. The fact 
that appellant entered a public restaurant (Tr. 13) to obtain 
the narcotics to transfer to the officer, supports the theory 
that appellant was not predisposed to make a sale of narcotics 
prior to being accosted by the officer, as opposed mA situation 
where appellant had a supply of narcotics for sale oats per- 
son, in his personal residence or in his car, etc. 

There is no clear evidence in the record that appellant 
immediately accepted the offer to obtain narcotics for the 
officer, But assuming arguendo that this is shown, the fact 
that "appellant did not even exhibit the natural Resdeancy of 
one acquainted with the narcotics trade" merely shows that 
appellant was not an objective professional narcotics seller, 
but rather in such a weak state of mind because of his immediate 
craving of narcotics that he was easily beguiled into committing 


a crime he would not otherwise have attempted. 
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burden of proving the rebuttal argument of predisposition. 

The evidence, appellee states, "shows merely that Officer 
Hampton encountered appellant three times in the course of a week 
in the vicinity of 14th Street and Wallach Place, N, W. Each 


' There is no evidence 


meeting occurred completely by chance.’ 
in the record that such meeting had taken place by chance, as 

the subjective intent of the officer was never elucidated. On 
the contrary, the record indicates otherwise. At least on one 
occasion, it is apparent that Officer Hampton deliberately pulled 
up to where appellant was standing after recognizing him, while 
driving his car (Tr. 18). Further, prior to the first "chance" 
meeting, it is clear that appellant was known to Officer Hampton 
(Tr. 15, 38-39). Appellee would also have this court disregard 


the fact that Office Hampton was an undercover narcotics agent 


whose purpose for being in the vicinity was to accost someone 


(most likely a known addict) in the hopes of illegally obtaining 


narcotics (Tr. 38-39), 

Appellee goes on to state, "although to be sure it was the 
officer on each occasion who initiated the conversation with an 
offer to buy narcotics, appellant immediately accepted the offer 
and made prompt arrangements to complete the transaction," This 
is a misstatement of the facts. The officer testified that he 


asked appellant, '"did he have or could he get narcotics" and 
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appellant replied, “he could get narcotics" (Tr. 13, 18, 21). 
The officer never offered to buy narcotics directly from appell- 
ant, nor did appellani state that he would sell narcotics. The 
most that could be said for such testimony is that appellant 
offered to act as an intermediary or as the officer's agent to 


procure for him narcotics for an implied reward of retaining two 


capsules. Indeed, it appears, as appellee concedes, that 


appellant never had narcotics in his actual possession. The fact 
that appellant entered a public restaurant (Ir. 13) to obtain 

the narcotics to transfer to the officer, supports the theory 
that appellant was not predisposed to make a sale of narcotics 
prior to being accosted by the officer, as opposed toa situation 
where appellant had a supply of narcotics for sale on his per- 
son, in his personal residence or in his car, etc. 

There is no clear evidence in the record that appellant 
immediately accepted the offer to obtain narcotics for the 
officer, But assuming arguendo that this is shown, the fact 
that “appellant did not even exhibit the natural hesitancy of 
one acquainted with the narcotics trade" merely shows that 
appellant was not an objective professional narcotics seller, 
but rather in such 2 weak state of mind because of his immediate 
craving of narcotics that he was easily beguiled into committing 


a crime he would not otherwise have attempted. 
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There is no basis for appellee to equate appellant's alleged 
statement upon delivery of narcotics, "that this was the best 
thing out there"’ (Tr. 13), as being an advertisement of appell- 
ant's wares, 

The only other evidence pointed out by appellee to show 


predisposition of appellant to sell narcotics was his three prior 


narcotic convictions (a felony in 1953 L/ and two minor posses- 


sion misdemeanors in 1960 and 1963). These prior criminal con- 
victions are fully discussed in pages 36-39 of appellant's 
original brief. 

These past convictions, along with the fact that when 
appellant was arrested, he had on his person narcotics parapher- 
nalia, merely illustrate the evil which the entrapment defense 
is designed to overcome, i.e,, the playing on the weakness of an 
addict who could not resist the temptation to secure a free 


supply of drugs by acting as an agent for the Government's under- 


Appellant's counsel mistakenly assumed that this was a "sales" 
conviction on page 37 of its original brief, As appellee 
states in its footnote 10/, the record shows that "Appellant 
was convicted in 1953 of violating the Harrison Narcotics 

Act, having entered a plea of guilty in Criminal No. 1180- 

53 to one count of the usual multi-count indictment charg- 

ing different narcotics violations." 


cover agent to obtain for him narcotics available from his own 
source of supply. In such a situation, the criminal intent to 


sell narcotics originated in the mind of the Government agent, 


who implanted it in the mind of an otherwise innocent person to 
| 


whom it would not otherwise have occurred to sell narcotics. 


Respectfully submitted, 
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Marvin P, Sadur 
(Court-Appointed Counsel) | 


(Associate Counsel) 
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QUESTIONS PRESENTED 


1. Was appellant denied his constitutional right to a 
speedy trial by reason of a series of continuances totaling 
fifty-four weeks where— 


(a) more than half of the delay ( twenty-eight of 
the fifty-four weeks) resulted from five successive 
continuances requested by appellant’s counsel, in at 
least one of which appellant himself acquiesced in 
writing; 

(b) appellant made no demand for a speedy trial 
nor moved to dismiss the indictment for lack of a 
speedy trial until after fifty-three of the fifty-four 
weeks had elapsed, so that to that extent he may be 
deemed to have waived his Sixth Amendment right; 
and 

(ce) appellant has made no showing of prejudice 
resulting from the delay, nor is any prejudice appar- 
ent on the record? 


2. (a) Can appellant seek reversal of his conviction on 
the ground that the evidence established entrapment as a 
matter of law when he did not raise the defense of en- 
trapment at his trial? 

(b) If so, did the evidence establish entrapment as 
a matter of law? 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19726 


ISAIAH HEDGEPETH, JR., APPELLANT 
CE 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Isaiah Hedgepeth, Jr., was charged in a nine-count in- 
dictment filed June 29, 1964, with violations of the federal 
narcotics laws.’ After severa] continuances his case came 
on for trial on August 24, 1965, before Judge Gasch of the 
District Court. Waiving trial by jury, Hedgepeth was 
tried by the court and was found guilty on all nine counts. 
On October 1, 1965, he received concurrent prison terms 
of six years on each of counts two, five and eight, and ten 


126 U.S.C. § 4704 (a), 26 U.S.C. § 4705 (a), 21 U.S.C. § 174. 


(1) 


2 


years on each of the other counts. Leave to appeal im 
forma pauperis was granted by the trial court. 


Events between arrest and trial * 


The offenses with which appellant was charged took 
place on April 26, April 29 and May 1, 1964. He was 
arrested on May 7 (Tr. 72), six days after the last 
offense,’ and remained in jail thereafter. On July 2, 1964, 
he was arraigned and entered a plea of not guilty, and 
his trial date was set for the week of August 10. On 
July 21 his court-appointed counsel asked the court to re- 
lieve him of his appointment; the court did so and shortly 
thereafter appointed new counsel. On August 5 the court, 
apparently on its own motion, continued appellant’s trial 
from August 10 to the week of August 31 because the 
judges assigned to try criminal cases were scheduled to 
sit on a three-judge court on August 10.' The next day, 
August 6, the case was again continued, this time to the 
week of September 28, because counsel had just been ap- 
pointed for appellant and needed more time to prepare his 
ease. On August 27 the court granted the motion of ap- 
pellant’s second appointed counsel for leave to withdraw 


2 Except as otherwise noted, the information concerning the 
various delays in appellant’s trial has been gleaned from the jacket 
and docket entries included in the record on appeal. For the con- 
venience of the Court, all the continuances up to the beginning 
of the trial are listed in tabular form in the Appendix, infra. 


3 Appellant was also charged with narcotics violations in another 
case, Criminal No. 570-64. It is not clear from the record which 
particular offense was the basis of his arrest on May 7. In view 
of the fact that the instant case was a grand jury original where- 
as the other case was not, appellee assumes that the arrest was 
based on the offense for which appellant was prosecuted in No. 
570-64. His conviction in that case is also before this Court on 
appeal as Hedgepeth v, United States, No. 19509. 


4 As this Court knows, the District Court operates on a reduced 
schedule in the summer months. During August, in particular, 
there are usually only three or four judges sitting at all; one is 
assigned as a civil motions judge, and the rest hear criminal 
cases. There are customarily very few, if any, civil trials in the 
summertime. 
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from the case. A third lawyer was appointed on Septem- 
ber 10 and remained in the case thereafter to represent 
appellant through his trial.° 

Four more continuanees, all granted at the request of 
defense counsel, extended the trial date to March 15, 1965. 
The record does not disclose the reason for any of these 
continuances, with one exception: a jacket entry for Oc- 
tober 22, 1964, states that the court granted a continu- 
ance until the end of November “at request of defense 
counsel (personal reasons).”° The record contains a letter 
dated January 12, 1965, signed by appellant himself, 
expressly acquiescing in a motion for a continuance filed 
by his counsel. Also in the record is a letter in the nature 
of a motion for release on personal bond,’ filed February 
4 1965, which the District Court heard and denied on 
February 12. 

The jacket contains the following entry for March 15, 
1965: 


“Case called for trial. Govt. to proceed to trial first 


in Crim. No. 570-64.” 


The instant case was evidently placed on inactive status 
thereafter. Case No. 570-64 eventually went to trial on 
May 12 in the District Court before Judge Hart and a 
jury. Appellant was found guilty as indicted, and the 
court ordered him committed to jail pending a pre-sen- 
tence investigation.» On June 18, 1965, appellant was 


5The same attorney was also assigned to represent appellant 
in his other case, Criminal No. 570-64. 


The request for a continuance was made as to both the in- 
stant case and case No. 570-64. The record in the latter case 
(No. 19509 in this Court; see footnote 3, supra), of which appellee 
requests the Court to take judicial notice, includes a transcript 
of proceedings in both cases before the District Court on October 
22 which reveals the nature of the “personal reasons” for the 
continuance: appellant’s counsel stated to the court (Transcript 
of October 22, 1964, p. 3) that he anticipated the possibility of 
undergoing some minor surgery in the near future, 


7 Bond had previously been set in the amount of $2000. 


8 See trial transcript in Criminal No. 570-64 (No. 18509), pp. 
92-93. 
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sentenced in Criminal No. 570-64 to concurrent prison 
terms of ten years, five years and ten years on the three 
counts on which he was convicted. 

The instant case was called again for trial on August 
10 and was continued for two days. On August 12 the 
case was continued again, this time at the request of the 
Government because an essential Government witness 
was ill. On August 16 appellant filed his first and only 
motion to dismiss for want of a speedy trial, which the 
court denied after a hearing on August 19. Trial finally 
began—and ended—on August 24. 


Evidence at trial 


Officer William L. Hampton, Jr., was an undercover 
agent for the Narcotics Squad of the Metropolitan Police 
Department in April and May of 1964. He testified that 
he was seated in his own automobile at around 12:50 a.m. 
on Sunday, April 26, 1964, at the corner of 14th Street 
and Wallach Place, N.W. Appellant walked across in 
front of the car, which was apparently parked (see Tr. 
15), and greeted Officer Hampton ” with a “Hi” or “Hello” 


° The officer testified that he had met appellant once before, on 
March 24, 1964, on the corner of 13th and V or W Streets, N.W. 
Officer Hampton on that occasion was in the company of an in- 
formant named George Pettas (misspelled as “Petis” in the tran- 
script). The officer had also seen him on several other occasions, 
generally in the same neighborhood, and knew him by the nick- 
name of “Pittypat.” Pettas had told him who appellant was 
sometime prior to March 24 (Tr. 15, 27, 37-38). Appellant evi- 
dently recognized Officer Hampton from having seen him with 
Pettas. The officer testified on cross-examination: 


Q. And is it a usual practice for a man to offer to get 
narcotics for you if you don’t know him? 

A. I would say, no, unless he had seen me with someone 
else or with addicts or somthing like that. 

Q. Did George Pettas ever introduce you? 

A. To whom? 

Q. To the defendant. 

A. No, not personally, He didn’t introduce me personally to 
him. 

Q. But he had seen you with George Pettas? 

A. Yes. (Tr. 39) 
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(Tr. 12-18, 25). The officer then asked him “if anything 
was happening,” which in the jargon of the trade meant 
did he have or could he get any narcotics. Appellant 
replied in jargon that he could get some. He asked the 
officer how many “things” (capsules) he wanted. Officer 
Hampton replied that he wanted ten and inquired where 
appellant had to go to get them. Informed by appellant 
that he had to go down in the 1900 block of 14th Street, 
the officer handed appellant $15.00 in Metropolitan Police 
advance funds. Appellant cautioned Officer Hampton not 
to go with him but said that he could stand on the corner 
and watch where he went. The officer did so and saw the 
defendant walk south along 14th Street and enter the 
Oasis Restaurant about half a block away. A few min- 
utes later he returned. Officer Hampton got back into his 
ear, and appellant handed him eight capsules loose and 
unwrapped containing a white powder, stating that he was 
keeping two for himself. Appellant also told the officer 
“that this was the best thing out there, meaning that it 
was the best heroin in the city at that time.” The officer 
then left, and after arriving at his home he performed 
a preliminary field test on a portion of the contents of one 
capsule, A positive color reaction indicated to the officer 
that the capsule contained a narcotic drug (Tr. 13-14, 
25-26B) . 

A few days later, on April 29, Officer Hampton was 
driving his car north along 14th Street shortly before 
7:00 p.m, when he saw appellant standing on the corner 
of 14th and Wallach Place. He stopped his car and ap- 
pellant walked over. The officer again asked him “if any- 
thing was happening”; appellant replied yes and asked 
how many “things” the officer wanted. Hampton re- 
quested ten. Appellant asked him for $15.00 and then 
told him to drive around the block and meet him in the 
1300 block of Wallach Place. The officer followed appel- 
lant’s instructions, and a few minutes later appellant 
brought eight capsules to him on Wallach Place where his 
car was parked. Again the capsules were not wrapped 
or in a container of any kind (Tr. 18-19, 29-31). 
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The final transaction took place two evenings later. At 
about 8:50 p.m. on May 1 Officer Hampton was walking 
along 14th Street, N.W., when he encountered appellant 
at 14th and T. After the usual preliminary exchange, 
initiated as before by the officer, appellant told Hamp- 
ton to meet him at 14th Street and Wallach Place. The 
two men met there a few minutes later and began to walk 
east on Wallach Place into the 1300 block, where appel- 
lant asked Officer Hampton how many “things” he wanted. 
Hampton said six and upon request gave appellant $9.00 
in police advance funds. Appellant told him to wait and 
headed back toward 14th Street, where he turned south 
and went out of sight. Shortly thereafter he returned 
with four capsules, which he delivered to Officer Hampton. 
When Hampton asked him where the rest of it was, ap- 
pellant replied that he was keeping two capsules for 
“copping”—i.e., as a sort of commission or finder’s fee 
for getting them (Tr. 21-22, 33-34). 

Officer Hampton turned over all the capsules at various 
times to his superiors on the Narcotics Squad, who in 
turn delivered them to a Government chemist. The chem- 
ist’s analysis revealed that the capsules from each of the 
three transactions contained heroin hydrochloride, a nar- 
cotie drug derived from opium, mixed with other sub- 
stances (Tr. 41-64). 

Appellant’s defense consisted entirely of his own testi- 
mony. He took the stand and (1) denied selling nar- 
cotics to Officer Hampton on April 26 or even seeing the 
officer on that date; (2) stated that he did not recall 
seeing Officer Hampton on April 29, adding, “I don’t re- 
member that day particularly”; and (3) denied selling 
narcotics to the officer on May 1 (Tr. 65-67). In response 
to a question from his counsel whether there was any- 
thing he cared to say to the court, appellant stated: 


I have never sold drugs. I would like to say that. 
I have never sold drugs to Officer Hampton or anyone 
else.” (Tr. 66) 


© Appellant was convicted in 1953 of violating 21 USC. $174, 
having entered a plea of guilty in Criminal No. 1180-53 to one 
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He also testified that he had been addicted to narcotics 
in the past but was not addicted in April or May of 1964 
(Tr. 66, 68). During the latter period he stated he was 
using marijuana from time to time and was emphatic in 
telling the court and the prosecutor that he was not using 
heroin (Tr. 69). The prosecutor, however, elicited from 
him an admission that at the time of his arrest he had 
on his person several hypodermic needles, syringes and a 
bottletop cooker, indicating that he was at the time using 
some drug other than marijuana (Tr. 73-75). Again 
on cross-examination he declared that he had never seen 
or dealt with Officer Hampton in any way during April 
or May of 1964 and that he first saw him in the office 
of the United States Commissioner after his arrest” (Tr. 
75-76). 

Both sides rested, and the case was submitted to the 
court without argument. Appellant raised no defense 
other than a flat denial of the charges. At no time did 
either he or his counsel contend that the purchase of the 


drugs by Officer Hampton amounted to entrapment, nor 
did anyone even suggest the presence of any entrapment 
issue in the case. 


CONSTITUTIONAL PROVISION INVOLVED 


The Sixth Amendment to the Constitution provides in 
pertinent part: 


In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial... . 


RULE INVOLED 


Rule 48(b), Federal Rules of Criminal Procedure, pro- 
vides: 


count of an indictment charging the usual three offenses (see 
footnote 1, supra). 


11 Appellant also acknowledged on cross-examination that he 
answered to the name of ‘“Pittypat” (Tr. 67). 


8 


If there is unnecessary delay in presenting the 
charge to a grand jury or in filing an information 
against a defendant who has been held to answer to 
the district court, or if there is unnecessary delay in 
bringing a defendant to trial, the court may dismiss 
the indictment, information or complaint. 


SUMMARY OF ARGUMENT 


Appellant is not entitled to reversal of his conviction on 
speedy trial grounds. More than half of the delay of 
which he now complains is attributable directly to him, 
largely because of a series of five successive continuances 
totaling twenty-eight weeks which his counsel requested 
and to at least one of which appellant consented in writ- 
ing. Moreover, appellant made no demand for a prompt 
trial and voiced no complaint about the delay until a 
mere eight days before he was actually tried. To this 
extent, appellee submits, appellant waived his Sixth 
Amendment right, for it has been consistently held that 
the right to a speedy trial is a personal right and is 
deemed waived unless promptly asserted. Finally, appel- 
lant has made no showing of prejudice in the presenta- 
tion of his defense, nor does the record reveal any such 
prejudice. Since prejudice is the touchstone to any claimed 
denial of the right to a speedy trial, it follows that appel- 
lant was not deprived of this right, at least not to such 
extent that his conviction should now be reversed. 

Appellant is precluded from arguing on this appeal that 
the evidence established entrapment as a matter of law 
for the simple reason that he did not raise the defense 
of entrapment at his trial. He cannot be permitted to 
rely on one defense at trial and then, when it proves to 
be unsuccessful, to try out a new one at the appellate 
level. Furthermore, even if the issue were properly before 
the Court, the evidence clearly does not establish entrap- 
ment as a matter of law. On the contrary, it shows that 
appellant was ready and willing without persuasion to 
sell narcotics and awaiting a propitious opportunity to 


9 


do so. Although it appears that appellant did not actually 
have any narcotics in his possession when the undercover 
agent offered to make a purchase, he had ready access to 
a source of supply in the immediate neighborhood to which 
he resorted promptly and without the slightest hesitation. 
Viewed in its entirety, the evidence does not support ap- 
pellant’s contention. 


ARGUMENT 


1. Appellant was not denied his constitutional right to a 
speedy trial 


The right of an accused to a speedy trial is not an abso- 
lute right but is “necessarily relative. It is consistent 
with delays and depends upon circumstances. It secures 
rights to a defendant. It does not preclude the rights of 
public justice.” Beavers v. Haubert, 198 U.S. 77, 87 
(1905). The courts have consistently held that any deter- 
mination of whether or not a delay or series of delays in 
prosecuting an accused amounts to a denial of his right 
to a speedy trial depends on the circumstances of each 
particular case. Smith v. United States, 118 U.S. App. 
D.C. 88, 381 F.2d 784 (1964); compare Marshall v. 
United States, 119 U.S. App. D.C. 83, 387 F.2d 119 
(1964). The circumstances of this case do not provide 
support for appellant’s contention that his Sixth Amend- 
ment right has been denied. 

The delay of which appellant now complains totaled 
fifty-four weeks, from the originally scheduled trial date 
of August 10, 1964, to the actual trial date of August 
24, 1965. Slightly more than half of this delay is directly 
attributable to appellant and can thus be disregarded. 
Five successive continuances, all granted at the request 
of appellant’s counsel, consumed twenty-eight of the fifty- 
four weeks (see Appendix, infra) and carried the case 
from the end of August 1964 to the middle of the follow- 
ing March. Common sense dictates that appellant cannot 
contend he has been denied his right to a speedy trial 


10 


while basing his contention on a delay for which he him- 
self is responsible or to which he has consented.* Rindgo 
v. United States, U.S. App. D.C. ——, 344 F.2d 
523 (1964), cert. denied, 380 U.S. 938 (1965) ; Mattoon 
vy. Rhay, 313 F.2d 688 (9th Cir. 1963) ; United States v. 
Kabot, 295 F.2d 848 (2d Cir. 1961), cert. denied, 369 U.S. 
803 (1962) ; Shepherd v. United States, 163 F.2d 974 (8th 
Cir. 1947); ef. Turberville v. United States, 112 US. 
App. D.C. 400, 303 F.2d 411, cert. denied, 370 U.S. 946 
(1962). Accordingly, these twenty-eight weeks must be 
omitted from any calculation of time on which a claim of 
lack of a speedy trial can be based. 

The first continuance of three weeks, from August 10 
to August 31, 1964 is attributable to a temporary un- 
availability of trial judges on a particular day. Such a 
slight, non-recurring breakdown in judicial machinery is 
manifestly insufficient to require reversal. See King v. 
United States 105 U.S. App. D.C. 193, 265 F.2d 567, 
cert. denied, 359 U.S. 998 (1959). The last three continu- 
ances from August 10 to August 24, 1965, totaling four- 
teen days, eleven of which resulted from the illness of a 
witness, are minimal and do not call for comment. 

This leaves us confronted with the longest of the several 
delays: the period of almost five months from March 15 
to August 10 during which absolutely nothing happened. 
Although it is uncertain whether the Government or the 
court, or both, should be charged with this particular 
portion of the delay, it is undeniably not attributable to 


12 Appellant’s apparent effort to differentiate between his own 
actions and those of his counsel (Brief for Appellant, 12, 17-22, 
26-28, passim) is without support either in law or in the record 
of this case. There is nothing to suggest that appellant himself 
had any objection to the five continuances obtained by his coun- 
sel. On the contrary, there is in the record a letter bearing 
appellant’s signature in which appellant affirmatively consented 
to one of these continuances—presumably the last one, since the 
letter is dated January 12, 1965, and the final defense continu- 
ance was granted by the court on January 14. If he acquiesced in 
the last one, it may reasonably be inferred that he consented 
also to the four that preceded it. 
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appellant. Ordinarily such an unexplained lapse of time 
might raise serious questions or even necessitate reversal. 
In the circumstances of this case, however, reversal is 
not required. 

In the first place, the right to a speedy trial is a per- 
sonal right and is deemed waived unless promptly assert- 
ed. United States v. Lustman, 258 F.2d 475 (2d Cir.), 
cert. denied, 358 U.S. 880 (1958) ; see Mackey v. United 
States, U.S. App. D.C. ——, 851 F.2d 794 (1965) ; 
Smith v. United States, supra; James v. United States, 
104 U.S. App. D.C. 268, 261 F.2d 381 (1958), cert. de- 
nied, 359 U.S. 930 (1959). Appellant made no effort at 
all to assert his Sixth Amendment right until August 
16, 1965, after fifty-three of the fifty-four weeks had 
rolled by. On that date appellant filed a motion to dismiss 
the indictment against him for want of a speedy trial. 
This was the first indication the court had that appellant 
was claiming a denial of his Sixth Amendment right. 
The court thereupon acted with commendable dispatch. 
See Smith v. United States, supra at 42, 331 F.2d at 788. 
Appellant’s motion was heard and denied a mere three 
days later, and five days after that he went to trial. 
If a defendant wants a speedy trial, he must ask for it in 
timely fashion. To the extent that appellant did not do so, 
appellee submits that he waived his right under the Sixth 
Amendment. 

In the second place, there is nothing in this record to 
indicate that appellant was in any way prejudiced by the 
delay in bringing him to trial. His defense at trial was 
an outright denial of the charges against him. Indeed, he 
went further than that and avowed that he had “never 
sold drugs to Officer Hampton or anyone else” (Tr. 66). 
His only claim of mnemonic failure was a statement that 
he did not “remember that day [April 29] particularly” 
(Tr. 66), but counterbalanced against this are his two 
affirmative denials of having sold narcotics to the officer 
on April 26 and May 1. At no time did appellant allege 
any injury resulting from the absence of possible wit- 
nesses who might have been available had the case been 


tried earlier. Moreover, despite appellant’s attempt to 
characterize this as a “weak” case (Brief for Appellant, 
24-26), it cannot be so regarded. The case at bar does 
not have the “slender dimensions” of Koss v. United 
States, U.S. App. D.C. , 849 F.2d 210 (1965). 
Ross involved only one sale; the instant case involves 
three closely spaced transactions, each of which to some 
extent tends to corroborate the others." See Powell v. 
United States, U.S. App. D.C. , 352 F.2d 705 
(1965) (two sales) ; Bey v. United States, U.S. App. 
D.C. —, 350 F.2d 467 (1965) (four sales) ; cf. Worthy 
v. United States, —— U.S. App. D.C. , 852 F.2d 718 
(1965) (two sales). There are occasional cases in which 
the delay in bringing a defendant to trial—a delay in- 
variably measured in years rather than months or weeks 
—may be so great that prejudice will be presumed. F£.g., 
Hanrahan v. United States, —— U.S. App. D.C. —, 
348 F.2d 363 (1965). In the ordinary case such as the 
one at bar, however, there must be a clearer indication 
of prejudice than there is here. Although an affirmative 
showing of prejudice may perhaps be unnecessary when an 
accused maintains that he has been denied his right to a 
speedy trial, see United States v. Lustman, supra, at least 
there must be some prejudice apparent on the face of the 
record before “the balance between the rights of public 
justice and those of the accused,” of which this Court 
spoke in Smith, supra at 41, 331 F.2d at 787, is tipped in 
favor of the latter. Appellant may have suffered some 
“hardship” ** from the delay, but there is nothing in this 
record to suggest that his defense was in any way preju- 
diced so as to require reversal of his conviction.” 


13'The basic issue which confronted the Court in Ross, that of 
delay between offense and arrest, is not involved here, since ap- 
pellant was arrested only six days after the last of the three 
narcotics transactions. 


14 King Vv. United States, supra at 196, 265 F.2d at 570. 


15The portion of appellant’s argument that is based on Rule 
50, F.R. Crim. P., is answered by this Court’s decision in the 
King case, supra at 195-196, 265 F.2d at 569-570. 
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2. Having elected not to rely on the defense of entrap- 
ment at trial, appellant cannot now argue on appeal 
that he was entrapped; in any event, the evidence 
failed to establish entrapment as a matter of law 


(Tr. 1-41, 64-78) 


Entrapment, like any other affirmative defense, must 
be raised in the trial court or else not at all. An accused 
cannot build his case on one defense at trial, find him- 
self convicted, and then urge a new and different defense 
before the appellate court. At no time in the court below 
did appellant or his counsel make the slightest suggestion 
that he might have been entrapped into committing the 
offenses with which he was charged. Defense counsel’s 
questions on cross-examination of the police officer ranged 
all over the lot but did not appear to be directed toward 
establishing an entrapment defense. Neither counsel gave 
any summation or closing argument. Appellant at no 
time moved for a judgment of acquittal on any ground, 
entrapment or otherwise (see Tr. 64, 76-77). In these 
circumstances appellant is completely foreclosed from 
contending before this Court that the evidence established 
entrapment as a matter of law. Cratty v. United States, 
82 U.S. App. D.C. 236, 168 F.2d 844 (1947); United 
States v. Kaiser, 188 F.2d 219 (7th Cir. 1943), cert. 
denied, 320 U.S. 801 (1944). 

Even if the issue were properly raised here, the evi- 
dence does not present a case of entrapment as a matter 
of law. The defense of entrapment is recognized by the 
courts as a protection for the “unwary innocent” but not 
for the “unwary criminal.” Sherman v. United States, 
356 U.S. 369, 872 (1958). It is designed to prevent the 
manufacturing of crime by law enforcement agents; it 
does not preclude them from affording an opportunity 
to commit an offense to one who is already predisposed 
to do so. A successful entrapment defense requires more 
that a showing that the criminal conduct has been induced 
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by an agent of the Government.” It must appear further 
that the criminal design itself originated in the mind of 
the Government agent and that he implanted it in the 
mind of an otherwise innocent person to whom it would 
not have occurred to commit a crime. See Sorrells v. 
United States, 287 U.S. 435, 442 (1932) ; Smith v. United 
States, supra at 43-44, 331 F.2d at 789-790. 

The evidence in the case at bar does not pass this test. 
It shows merely that Officer Hampton encountered appel- 
lant three times in the course of a week in the vicinity of 
14th Street and Wallach Place, N.W. Each meeting oc- 
curred completely by chance. Although to be sure it was 
the officer on each occasion who initiated the conversation 
with an offer to buy narcotics, appellant immediately ac- 
cepted the offer and made prompt arrangements to com- 
plete the transaction. The evidence demonstrates that ap- 
pellant was indeed “ready and willing without persuasion” 
to sell narcotics to any suitable purchaser and that he was 
merely “awaiting any propitious opportunity” to do so. 
United States v. Sherman, 200 F.2d 880, 882 (2d Cir. 
1952). Appellant did not even exhibit “the natural hesi- 
tancy of one acquainted with the narcotics trade.” Sher- 
man v. United States, supra at 871. Upon delivery of the 
first lot, moreover, appellant, advertising his wares, pro- 
claimed “that this was the best thing out there’—i.e., the 
best available heroin on the market (Tr. 18). Further 
evidence of appellant’s predisposition to involve himself 
in the narcotics traffic included his three prior narcotics 
convictions (a felony in 1953 and two misdemeanors in 
1960 and 1963)** and the presence of narcotics para- 
phernalia on his person at the time of his arrest. View- 


16 Appellee assumes arguendo that each of the three sales was 
induced by the purchaser, Officer Hampton. See Trent v. United 
States, 109 U.S. App. D.C. 152, 154 n.2, 284 F.2d 286, 288 n.2 
(1960), cert. denied 365 U.S. 889 (1961). 


17 The relative remoteness of the convictions, particularly the 
1953 felony, may lessen their probative value, see Sherman V. 
United States, supra at 375-376, but it does not affect their 
relevancy on the issue of predisposition. 
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ing the evidence as a whole, appellee submits that it does 
not support appellant’s contention. 

This Court has consistently held that an offer to buy 
narcotics from someone who already has narcotics avail- 
able for sale and is ready and willing to sell them does 
not constitute entrapment. Berry v. United States, 116 
U.S. App. D.C. 375, 324 F.2d 407 (1963), cert. denied, 
376 U.S. 959 (1964) ; Fletcher v. United States, 111 U.S. 
App. D.C. 192, 295 F.2d 179 (1961), cert. denied, 368 
U.S. 998 (1962) ; ef. Hansford v. United States, 112 U.S. 
App. D.C. 359, 303 F.2d 219 (1962). “It is well settled 
that the fact that officers or employees of the Government 
merely afford opportunities or facilities for the com- 
mission of the offense does not defeat the prosecution. 
Artifice and stratagem may be employed to catch those 
engaged in criminal enterprises.” Sorrells v. United 
States, supra at 441. This is not a case where “the Gov- 
ernment play[ed] on the weaknesses of an innocent party 
and beguile[d] him into committing crimes which he 
otherwise would not have attempted.” Sherman v. United 
States, supra at 376. Rather, this is a case where a 
Government agent, quite by chance, came upon an indi- 
vidual already predisposed to commit a criminal offense 
and awaiting an opportunity to do so. The agent merely 
gave him three such opportunities. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davin G, BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
HAROLD H. TITUS, JR., 
JOHN A, TERRY, 
Assistant United States Attorneys. 
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APPENDIX 


CONTINUANCES IN CRIMINAL CASE NO. 598-64, 
United States v. Isaiah Hedgepeth, Jr. 


Dates of continuance 


ugust 10, 1964 (origi- 
nal trial date)— 
Week of August 31 
(continuance granted 
on August 5) 


feck of August 31— 
Week of September 28 
(continuance granted 
on August 6) 


reek of September 28— 
Veek of October 19 


¢gek of October 19— 
Week of November 30 


eek of November 30— 
Week of January 18, 
1965 


eek of January 18— 
Week of March 15 


arch 15—August 10 


gust 10—August 12 
Meust 12—August 23 7° 


gust 23—August 24 


py 
nl 


Duration of Requested by or 
attributable to Reason for continuance 


continuance 


Three weeks 


Four weeks 


Three weeks 
Six weeks 


Seven weeks 


Eight weeks 


Five months 
(approx.) '* 


Two days 


Eleven days 


One day 


Court 


Appellant 


Appellant 
Appellant 


Appellant 


Appellant 


Government 
and/or 


No judges available on Au- 
gust 10; criminal judges 
scheduled to sit on three- 
judge court 


Counsel just appointed, 
needed more time to prepare 


Request of defense counsel 
(no reason given) 


Request of defense counsel 
(personal reasons) 


Request of defense counsel 
(no reason given) 


Request of defense counsel 
(no reason given) 


Government to proceed to 
trial first in Crim. No. 570- 
64; this case apparently 
placed on inactive status 


No reason given 


Essential Government wit- 
ness ill 


No reason given 


“On May 12, 1965, after almost two of the five months had elapsed, appellant was 


nd guilty as indicted in Criminal Case No, 570-64 and was ordered committed to 
pending pre-sentence investigation. 


ho Appellant registered his first and only complaint about all the delays when on 
gust 16 he filed a motion to dismiss for want of a speedy trial. The motion was 
ied on August 19, and appellant went to trial five days later. 
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